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Case No.: 24-C-00-000549 OC

Defendant.

Plaintiffs,

America OnLine, Inc.
22000 AOL Way
Oulles, Virginia 20166

vs.

IN THE Cll{CUIT COURT FOR
MONTGOi\IISRY counw, MARYLAND
'Bt\LT, MORE c..iT'(

CapuNet, L.L.C., et aI., )
)
)
)
)
)
)
)
)
)
)

THIRD AMENDED AND RECAST CLASS ACTION COMPLAINT

Come now Plaintiffs, CapuNet, LL.C., Digizen, Inc., Millken Communications, Inc.,

tvletroNet Internet Services, Inc., and Chesapeake Internet, on behalf of themselves and all others

similarly situated, and amend their complaint against Defendant, America OnLine, Inc. ("AOL")

as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction over this matter pursuant to Md. Cts. & Jud. Proc. §

6-103.

2. Venue is proper in this action pursuant to Md. Cts. & Jud. Proe. § 6-202(3).

3. The Plaintiff, Capunet, L.L.C., is a Maryland corporation with its principal place of

business in Rockville, Maryland. PlaintiffCapuNet is an internet service provider that provides

internet service to approximately 1000 corporate customers who in turn make Capunet internet

service available to hundreds of others related to those companies.

4. The Plaintiff, Digizen, Inc., has its principal place of business in Arlington,



Virginia. Plaintiff Digizen is an internet service provider serving approximatdy 3000 customers.

5. The Plaintiff, Millken Communications, Inc., is a Maryland corporation with its

principal place of business in Rockville, Maryland. Plaintiff Millken is an internet service provider

serving approximately 1800 customers.

6. The Plaintiff, MetroNet Internet Services, Inc., is a Maryland corporation with its

principal place of business in Baltimore, Maryland. PlaintiffMetroNet is an internet service

pIovider.

7. The Plaintiff, Chesapeake Internet, is a Maryland corporation with its principal

place of business in Baltimore, Maryland. Plaintiff Chesapeake Internet is an internet service

provider.

8. The Defendant, AOL, is a Delaware corporation with its principal place of

business in Dulles, Virginia. Defendant carries on business throughout the state of Maryland and

t11i; United States, providing internet access and services to the general public. Defendant has

approximately 20 million customers to whom it provides these services for a monthly fee.

CLASS ACTION AVERMENTS

9. Plaintiffs bring this action individually and as the representatives of all members of

a plaintiff class pursuant to Maryland Rule 2-231 (b)(3). The class consists of all entities that

provide internet access to customers through a computer on which Version 5.0 was installed after

October 1, 1999, to the present. Included in said class is a subclass of entities that provide

internet access to customers pursuant to existing, term specific contracts through a computer on

which version 5.0 was installed after October 1, 1999, to the present.

10. Excluded from the class are the Defendant in tills action and any of Defendant's



subsidiaries, affiliated entities, legal representatives, heirs, successors and assigns.

11. Plaintiffs aver that the class is so numerous that joinder of all members is

impracticable. It is Plaintiffs' information and belief that there are more than 6,000 companies

that provided internet service to customers throughout the United States.

12. Plaintiffs aver that there are common questions oflaw and fact common to the

class as set out in the various counts of the amended complaint herein stated.

13 Questions oflaw and fact which are common to the Plaintiffs and members of the

plaintiff class include:

a. Whether, when installed, Version 5.0 interferes with, interrupts, alters
and/or disables the operation ofnon-AOL internet software preventing customers from utilizing
non-AOL internet access providers and preventing Plaintiffs and members ofthe plaintiff class
from providing internet access to customers as they are contractually obligated to do?

b. Whether Defendant intentionally and/or willfully designed and developed
the Version 5.0 to interfere with, interrupt, alter and/or disable the operation ofnon-AOL internet
software for the unlawful purpose of causing damage to Plaintiffs and members of the plaintiff
class?

c. Whether Defendant employed unlawful means to interfere with the business
relations of Plaintiffs and members of plaintiffs class?

d. Whether Defendant engaged in unfair and deceptive acts or practices in
trade or cOlrunerce in violation of Maryland's Deceptive Trade Practices Act?

e. Whether Defendant fraudulently induced individual customers to install
Version 5.0 on their individual computers?

f. Whether Defendant created or continued an unlawful restraint of trade?
g. Whether Defendant knew that installers of Version 5.0 had relationships

WIth non-AOL internet access providers?
h. Whether Defendant intentionally designed, developed and distributed

Version 5.0 in such a manner as to tortiously interfere with the contractual and/or business
relationships between Plaintiffs and members of the plaintiff class and their customers?

i. Whether to deceive and/or induce users to install Version 5.0, Defendant
mi5represented the character and quality of Version 5. O?

j. Whether to deceive and/or induce users to install Version 5.0, Defendant
misrepresented to installers that Version 5.0 would not become their default browser unless the
installer made an affirmative choice by clicking on the "yes" prompt?

k. Whether Plaintiffs and the plaintiff class are entitled to injunctive relief,
damages, costs and attorneys' fees as a result of the tortious conduct of Defendant?

14. Plaintiffs aver that the questions of law or fact common to the members of the



class predominate over any questions affecting only individual members and that a class action is

superior to other available methods for the fair and efficient adjudication of the controversy.

15, Plaintiffs' claims are typical of the claims of the members of the class. Plaintiffs

and each of the class members have sustained monetary damages resulting from Defendant's

a(tions,

16, Plaintiffs will fairly and adequately represent the interest of the class in that

Plaintiffs have no conflict with other class members, Plaintiffs have retained competent counsel,

experienced in complex class action litigation. Plaintiffs intend to prosecute this action
,

vigorously. The interests of the members of the class will be fairly and adequately protected by

Plaintiffs and their counsel.

FACTUAL ALLEGATIONS

17. This action is brought by the Plaintiffs, individually and on behalf of those similarly

situated entities in the United States, to seek redress for harm caused by the unlawful conduct

engaged in by the Defendant, AOL.

18. Defendant is the world's largest internet access market provider.

19, On or about October 1999, Defendant unveiled their new software, Version 5.0,

and began a campaign to cause non-AOL internet access providers' users, the general public and

existing AOL customers to install Version 5.0,

20. In reliance upon AOL's representations that Version 5.0 was superior to previous

versions of AOL software, at least 8 million customers have currently installed or downloaded

Version 5.0.

21 . At all times, Defendant had control over the design, development. manufacturing,
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marketing, labeling, testing, sale andlor distribution of Version 5.0.

22 As part of its normal and intended function, Version 5.0 interfl~res with, interrupts,

alters andlor disables the operation of non-AOL internet software installed on individual

computers, preventing customers from utilizing non-AOL internet access providers and interfering

with Plaintiffs' and the class' ability to provide internet access to customers through affected

computers.

23. Without warning or authorization, Version 5.0 adds or alters hundreds of files on

the users computer system, including many essential operating system components and

communications settings. Said additions and alterations prevent customers from utilizing

IlOIl-AOL internet software and providers and, in some instances, causes the entire computer

operating system to become unstable.

24. Defendant was warned by beta testers about the effects of Version 5.0 on

non-AOL internet software and host computer systems.

25. Defendant chose not to alter Version 5.0 software or to warn the public that

Version 5.0 would alter the host computer's conununications configurations, settings and system

files thereby interfering with, disrupting andlor terminating their use of other internet software and

providers.

26. Despite the fact that users are asked during the installation of Version 5.0 whether

they wish Version 5.0 to become their default internet browser, Version 5.0 alters the computer's

communications configurations, settings and system files and interferes with, interrupts, alters

and/or disables the operation ofnon-AOL internet software installed on the computers even if the

user selects the "no" option.

27. To date, over SO actions have been flled against Defendant by individual, consumer



II1stallers of Version 5.0 based on its unlawful, fraudulent and/or monopolistic conduct. These

consumer actions have now been transferred and consolidated for pretrial proceedings in the

United States District Court for the Southern District of Miami by the Judicial Panel on

IVlultidistrict Litigation.

28. Due to the surreptitious nature ofthe Version 5.0 installation, the user does not

initially associate the loss of ability to access non-AOL internet services with the installation of

Vl:rsion 5.0.

29. Plaintiffs, have been inundated with technical support calls relating to their

customers' inability to connect with the services contracted for with their companies. Plaintiff and

members of the plaintiff class have be,en and will continue to be precluded from entering into

contractual relationships with potential new subscribers who are unable to connect to a non-AOL

selvice due to the effects of Version 5.0.

30. As a direct result of the disabling effect of Version 5.0, Plaintiff:; and other class

members have had to expend many hours of technical support time to explain the problem to

customers, which is costly and diverts resources from other technical matters.

31. As a direct result of the disabling effect of Version 5.0, customers have expressed

frustration and dissatisfaction with what appears to be problems with the Plaintiffs' systems and

Plaintiffs' inability to provide the internet services they contracted to receive. The resultant loss

of good will has been to the harm and detriment of Plaintiffs and other class members as

customers terminate services and/or speak poorly about Plaintiffs' services to others potential

cu:,tomers.

COUNT I: INTERFERENCE WITH BUSINESS RELATIONS



32. Plaintiffs reallege paragraphs 1-31 of the amended complaint and incorporates

same by reference in Count I as if fully set forth herein

33. Plaintiffs and members of the plaintiff class are internet access providers that

provide internet service to customers pursuant to internet service contracts with those customers.

Although customers purchase internet services on a monthly, at-will basis, Plaintiffs and members

of the plaintiff class are contractually responsible for providing said services to their customers.

34. Defendant intentionally designed, developed and distributed Version 5.0 to

inlerfere with, interrupt, alter andlor disable the operation of non-AOL internet software installed

011 individual computers, thereby preventing customers from utilizing andlor continuing their

relationships with non-AOL internet access providers and interfering with Plaintiffs's and the

plaintiff class's ability to provide internet access to their customers through affected computers.

35. Defendant intentionally and/or willfully designed and developed the Version 5.0 to

interfere with, interrupt, alter and/or disable the operation of non-AOL internet software for the

unlawful purpose of causing damage to Plaintiffs and members of the plaintiff class in their lawful

business.

36. Defendant employed unlawful means to encourage the installation and use of

Ve:rsion 5.0 by consumers including the following:

a.(i). Defendant intentionally andlor fraudulently concealed from installers that
Versioll 5.0 makes significant, unnecessary additions and alterations to a computer's operating
system, communications configurations and settings.

(ii). Defendant intentionally and/or fraudulently concealed from installers that
Version 5.0 would alter the host computer's communications configurations, settings and system
filts, thereby interfering with the operation of their computers and disrupting and/or terminating
their use ofnon-AOL internet software and providers.

(iii). Defendant intentionally and/or fraudulently misrepresented to installers that
Version 5.0 would not become their default browser unless the installer made an affirmative
choice by clicking on the "yes" prompt and misrepresented the effect that installing Version 5.0
would have on the computer and the user ofthe software. Defendant had been warned about the



effects of Version 5.0 on non-AOL intemet software and knew or should have known that these
misrepresentations were false.

(iv). Defendants intentionally represented that Version 5.0 was ofa particular
standard and quality which it was not. Defendants concealed the fact that Version 5.0 was
defective and would alter the host computer's communications configurations, settings and
system files, thereby interfering with the operation oftheir computers and disrupting and/or
terminating their use of non-AOL intemet software and providers.

(v). Defendant made these representations and/or actively concealed this
material information with the intention of deceiving customers and/or fraudulently inducing
customers to install Version 5.0.

(vi). Defendant's conduct was fraudulent and/or amounted to unfair or
deceptive trade practices, as prohibited by Md. Code Ann., Commercial Law, §§13-301 et seq.

b. Through Version 5.0, Defendant intentionally accessed customer
computers and altered system settings, computer programs, files and code, interrupting the
operation of non-AOL internet software and/or other operating system programs. Said access,
alteration and damage was unauthorized and unlawful pursuant to Md. Code Ann., Art. 27, § 146.

37. Defendant further created or continued an unlawful restraint of trade. Through its

unfaIr and deceptive practices, Defendant has, or has attempted to, monopolize the trade and/or

commerce in the internet service market in violation of Md. Code Ann., Conunercial Law, §

11-204. The purpose of Defendant's conduct was to exclude competition and/or to unlawfully

control or affect prices.

38. Defendants unlawful conduct constitutes direct and tortious interference with the

business relations of the Plaintiffs and members of the plaintiff class.

39. As a proximate result of Defendants' actions, Plaintiffs and members of the

plaintiff class have been prevented from providing the internet services required by their contracts

and customers have been unable to utilize and/or have terminated their internet service contracts

with Plaintiffs and members of the plaintiff class.

40. As a direct result ofDefendants' actions, Plaintiffs and members of the Plaintiff

class suffered a substantial loss of revenue in the form of canceled contracts, underutilization of

services and the costly expense of many hours of technical support hours in an attempt to repair



the problems caused by Version 5.0.

WHEREFORE, Plaintiffs, individually and on behalf of the plaintiff class, demand

judgment against Defendant for compensatory and punitive damages, litigation expenses,

attorneys' fees, injunctive relief, and such other further relief as the Court may deem necessary

arld appropriate.

COUNT II: INTERFERENCE WITH CONTRACTUAL RELATIONS

41. Plaintiffs reallege paragraphs 1-J I of the amended complaint and incorporates

same by reference in Count I as if fully set forth herein

42. Plaintiffs and members of the plaintiff subclass are internet access providers that

provide internet service to certain customers pursuant to existing, term-certain, internet service

contracts with those customers.

43. Defendant knew that Plaintiffs and members of the plaintiff subclass had internet

service contracts with individuals who would install Version 5.0. This is directly evidenced by the

fact that Defendant asks installers of Version 5.0 whether they would like to use Version 5.0 as

their default browser. The term "default" presupposes and recognizes the existence of

agreements with other, non-AOL internet providers.

44. Defendant intentionally designed, developed and distributed Version 5.0 to

interfere with, interrupt, alter and/or disable the operation of non-AOL internet software installed

on individual computers, thereby preventing customers from utilizing and/or continuing their

relationships with non-AOL internet access providers and interfering with Plaintiffs's and the

plaintiff subclass's ability to provide internet access to their customers through affected

computers
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45. Defendant intentionally and/or willfully designed and developed the Version 5.0 to

interfere with, interrupt, alter and/or disable the operation ofnon-AOL intemet software for the

unlawful purpose of causing damage to Plaintiffs and members of the plaintiff subclass in their

lawful business.

46. Defendants unlawful conduct constitutes direct and tortious interference with the

business relations of the Plaintiffs and members of the plaintiff subclass.

47. As a proximate result of Defendants' actions, Plaintiffs and members of the

plaintiff subclass have been prevented from providing the internet services required by their

cQntracts and customers have been unable to utilize and/or have tenninated their internet service

contracts with Plaintiffs and members of the plaintiff class.

48. As a direct result of Defendants' actions, Plaintiffs and member:;; of the plaintiff

subclass suffered a substantial loss of revenue in the form of underutilization of services and the

costly expense of many hours of technical support hours in an attempt to repair the problems

caused by Version 5.0.

WHEREFORE, Plaintiffs, individually and 011 behalf of the plaintiff class, demand

judgment against Defendant for compensatory and punitive damages, litigation expenses,

attorneys' fees, injunctive relief, and such other further relief as the Court may deem necessary

and appropriate.

enneth F. Yates
Fritz Schneider
YATES & SCHNEIDER
Suite 228, Two Professional Drive
Gaithersburg, Maryland 20879
(301) 519-0040

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1



I hereby c1tX1t~ atrue copy of the foregoing was sent via United States mail to the
following on this Olll'''day of August, 2000.

James P. Ulwick, Esquire
KRAMON & GRAHAM
One South Street, Suite 2600
B.~ltimore, Maryland 21202
Thomas D. Vannucci, P.c.
Eugene F. Assaf
KIRKLAND & ELLIS
655 Fifteenth Street, N.W.
Suite 1200
Washington, D.C. 20005

Randall J. Boe
Laura E. Jehl
Alv1ERICA ONLINE, INC.
22000 AOL Way
Dulles, Virginia 20166
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IN THE
CIRCUIT COURT FOR

BALTIMORE CITY

CAPUNET, L.L.C., et aI.,
Plaintiffs,

v.

AMERICA ONLINE, INC.,
Defendant.

ORDER

Case No. 24-C-00-000549 OC

Hon. John C. Themelis

Upon consideration of Defendant America Online's Motion to Dismiss First

Amended Complaint or Transfer Case, and the Court having heard and considered the

arguments of counsel, as presented in the briefs and at oral argument, it is, this ~ay of

July, 2000, by the Circuit Court for Baltimore City,

:HEREBY ORDERED AS FOLLOWS:

1. Count I of Plaintiffs' First Amended Complaint (interference with

contractual relations) is hereby dismissed. Pursuant to Maryland Rule 2-322(c), the Court

grants Plaintiffs leave to amend this Count 1.

2. With respect to Count II of the First Amended Complaint (interference with

prospective economic relations), Plaintiffs shall file an amended complaint clarifYing the

'\vrongful" or "unlawful" acts that Defendant is alleged to have committed, and whether

the contracts between Plaintiffs and their customers that are implicated in this Count are

at-will.



3. Plaintiffs shall have 30 days from the date of entry of this Order to file such

an amended complaint as set forth in paragraphs 1 and 2 above.

4. In addition, the Court finds -- in view ofthe unique facts, circumstances and

procedural history of this litigation to date -- that the interests ofjustice and the

convenience of the parties require that this case be transferred to the Circuit Court for

Montgomery County. Accordingly, pursuant to Maryland Rule 2-327(c), the Court orders

that this action be, and hereby is, transferred to the Circuit Court for l'vlontgomery County.

JUDGE:
JOHN c. THEMEUS

Dated: July YIr",2000 JUDGES SIGNATURE APPEARS
ON ORIGINAL COpy
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETIS

AMERICA ONLINE, INC.,

GALAXY INTERNET SERVICES, INC.,
On Behalf Of Itself And AU Others
Similarly Situated,

Defendant.

Plamtiff,

)
)
)
)

~ o01;ftir{)6 51 GAO
)~ = ~ ~
) CLASS ACTION'.t;QMl:LAWI ' -1": -.
) ~~S ~ G~

IJ .' " .~ ,-
) JURy TIDAL DEl(~~pD~ ~ ::;;
) .,., .. '~. u>' '- J ,,-

)
.'.~: : " .., r.s' \"T. fr"\_______~ ~_ <: :" ., ~ :;''1

'.-\"::;. ~~. ~ ;:~.
,. "0; ;:'; $ <.,n

Individual and Representative Plaintiff Galaxy Internet Services, Inc., on befiaIf of

v.

itself and all others similarly situated, alleges as follows:

I. NATURE OF TIllS ACTION

Plaintiff brings this action Oll behalf of i~eIf and all other Internet Service Providers

("ISPslf) who have subscribers who have downloaded or installed software developed and

distributed by Defendant America Online, Inc, (rtAOL ~). known as Version 5.0 (Version 5.0

and any incremental versions are collectively referred to herein as ..AOL 5.0"), or may in

the future download or install AOL 5,0. onto their personal computers. Defendant

conceived, developed and distributed AOL 5.0 pursuant to aiJ. unlawful scheme to injure and

destroy its competitors in the Internet Service Market. Plaintiff and class members, who are

competitors of the Defendant in the Internet SerVice Market. have suffered economic losses

because the computer configurations of their subscribers were changed by America Online

Version 5.0 in a manner. which disrupted and interfe:red with existing and potential



P.14

subscribers' abilitY to access the services provided by Plaintiff and class members. Plaintiff

and the Class have suffered irreparable harm to their relationships with existi:a& subscribers

and have been precluded from entering into relationships with potential subscribers, as a

direct result of the problems caused by America Online Version 5.0. In addition, Plaintiff

and class members have been fon:;ed to incur substantial expenses as a direct result of the

installation of America Online Version 5.0 on their subscribers' personal co:m.puters,

including but not limited to additional technical support costs and related expenses incurred

to diagnose, analyze and resolve the problems caused by America Online Version 5.0.

Plaintiff seeks relief from Defendant for attempted monopolization of the Internet Service

Market, in violation of 15 U.S.C. §2, attempted elimination of competition in the Internet

Service market, in violation of 15 U.S.C. §14, unfair competition, unfair and deceptive trade

practices, wrongful interference with existing and prospective contractual relations. violation

of 18 U.S.C. §l030, concerning fraud and related activity in connection with computers, and

violation of 18 U.S.C. §2701, concerning unauthorized access or preventioo of access to

electronic communications.

D.PARTIES

1. Plaintiff, Galaxy Internet Services, Inc., is corporation duly organized under

the laws of the Commonwealth of Massachusetts, with its principal place of business in

Newton, Massachusetts.

2. Defendant. America Online, Inc., ("ADL") is an internet service prOVider and

a Delawaxe corporation. AOL's executive offices are located in Dulles. Virginia. AOL

- 2.
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conducts business throughout the United States. including in the Commonwealth of

Massachusetts.

m. JURISDICTION AND VENUE

3. This Court has jurisdiction over this cause pursuant to 18 U.S.C. §1030(g), 15

U.S.C. §4, 15 U .S.C. §15 and 28 U.S.C. §1331 (federal question). This Court bas

jurisdiction over the state law claims alleged in this Complaint pursuant to 2.8 U.S.C. §1367'

(supplemental jurisdiction).

4. Venue is proper in this District pursuant to 28 U.S.C. §1391 because Plaintiff

is incorporated and has its principal place of business in this District, DefeDdant's liability

arose ill part in this District. a substantial number of the transactions complained of in this

Complaint occurred in this District, a substantial number of Class members reside or have

their principal places of business in this District, and Defendant's software was advertised.

distributed. promoted, installed and used in this District.

IV. FACTUAL ALLEGATIONS APPLICABLE TO ALL COUNTS

.5. The Plaintiff, the proposed Class and Defendant are all competitors in the

Internet Service Market. The Internet is an association of thousands of networks of

computers. comprised of millions of computers throughout the world which either use or can

interact with the Tep/IP protocol. The [acemet offers computer users access to data,

graphics, sound, software, text. hypertext "web pages" and people through a variety Qf

services and tools fur communication and data exchange t inCluding remote l0g111, fIle

- 3 -
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transfer, electronic mail (e-mail), news aDd "browsing" software.

6. Computer users who wish to access the internet generally have to subscribe to

an "internet service provider" or "internet access provider" (!lISP"), which have a network

of servers, routers and modems, attached to a permanent, high·speed conne~etion to one of

the larger networks in the system. ISPs typically offer dial-up access to th(~ internet, email

services and possibly other services, such as web hosting, domain name service and

proprietary online services available only to subscribers. There are approximately 7,200

ISPs in the United States, ranging in size from small, local providers with a. few thousand

subscribers to nationwide providers with millions of subscribers.

7. ISPs cbarge a fee for tbe service of providing Intemet access. Charges depend

on v8Iiables such as the type of connection, mOdem speed and level of service. While SOille

ISPs cJJarge by the hour it has been increasingly popular to allow unlimited connection time

for a flat monthly fee. Most ISPs charge monthly fees ranging from $9.95 to $50 a month.

8. Computer users may utilize the services of more than one ISP. For instance,

approximately 8% of AOL's 22 million subscribers also subscribe to other ISPs. Because

the qUality of the Internet connection provided and the fees char&ed vary significantly, the

ability to change ISPs at will is important to computer users.

9. AOL, which calls itself the "wodd's largest interactive services company," is

by far the largest ISP, with over 22 million customers. For a monthly fee of $21.95, AOL

provides its customers with the ability to access the internet. and to send and receive

electronic mail ("e-mail tl
). AOL also provides customers with news, discussion groups and

other exclusive ltcontent", In addition, AOL permits subscribers to other ISPs to access its

- 4 -
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proprietary online services for a monthly fee of $9.95. which does not include il$ "dial-up"

service.

10. In competing with other ISPs to continue to acquire more subscribers, AOL

bas engaged in a massive multi-media, direct mail; and target marketing. ad.vertising and

sales campaign, which includes offering free softwro'e for accessing itS service and trial

subscriptions.

11. AOL solicits consumers who already have access to the internet but ate not

AOL sUbscribers to download its software from AOL's website. Additionally, AOL arranges

with computer manufacturers to have its software installed on and includeo. with maay new

computer systems. Accordingly j purchasers of new computers are often soli(~ited to become

AOL customers by interactive software when they 1I1og on II to their new computer urging

them to "click- on the AOL icon to install AOL's software.

12. In October. 1999, AOL released a new version of its software -- America

Online Version 5.0 ("AOL 5.0"). In connection with AOL's release of AOL 5.0, AOL

launched a massive advertising blitz including press conferences. news articles and.

information on AOL's website calculated. to induce AOL customers to switch fTom the

software they had. been utilizing to AOL 5.0. AOL represented to the consuming public that

AOL 5.0 was .an qupv-ade" and superior to previous versions in that 5.0 provided -better.

bolder e-mail! The Internet, and a whole lot more," including improved performance and

functionality, ease of use, longer connections and new features such as its "You've Got

PicturesU and II My Calendar."

13. In reliance upon AOL's representations that 5.0 was sUperiQI to previous

laol-lsplgalUy.Cltlp
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versions of the Software, at least 8 million AOL customers have currently iDstalled or

downloaded AOL 5.0.

14. These representations were false. In fact, downloading 5.0 wmecessarily

IIchanges" the host system's communications configuration and sett:i.Ilgs so as to interfere with

any non-AOL comnlunications software and services the customer might be using or might

want to use in the future, including the software and services provided by Plaintiff and

members of the Class. Thus, after installing AOL 5.0, users were no longer able to connect

to other ISPs. including the Plaintiff and the Class, and were no longer able to ron 1l0n-AOL

e-mail programs, including those offered by Plaintiff and the Class. These changes in the

settings and configurations on users' comPuters occur regardless of whether they responded

"no" when asked during the installation process fot 5.0 if they wanted to maKe AOL their

l!default provider. "

IS. Plaintiff and the Class have received numerous complaints from their

subscribers who have reported problems in accessing their services. Plaintiff and the Class

have been and will continue to be precluded from entering into contractual relationships with

potential new subscribers when they attempt to connect to a non-AOL service.

16. On information and belief AOL purposely designed 5.0 to change the settings

and configurations on personal computers in such a way that it would become difficult, if not

impossible. for existing and prospective subscribers of Plaintiff and the Class to utilize the

internet aJ;;cess services offered by Plaintiff and the Class.

17. AOL knew or should have known that the 5.0 upgrade would and. will make

changes to the bost system which interfere with the user's ability to connect to the networks

.. 6 ..
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of competing ISPs. In fact. upon information and belief, AQL made the aforementioned

misrepresentations and material omissions to users concerning the changes that installation of

5.0 would make to their computers in an effort to interfere with their ability to utilize other

ISP's that compete with AOL.

18. AOL's aforememioued business practices, misrepresentations and material

omissions have injured Plaintiff and the Class by interfering with their relarloDShips with

existing and prospective subscribers and by forcing their teclullcal support personnel to spend

mordillate amounts of time attempting to undo the changes made by 5.0 to their subscribers'

computers. At the same time, AOL has profited through its unfair competition. by among

other things, making it difficult for Plaintiff and members of the Class to compete in the

marketplace.

V.CLASSALLEGATIONS

19. Plaintiff brings this action as a class action on behalf of itself and all others

similarly situated pursuant to Rule 23 of the Federal Rules of Civil Procedure. The Class is

defined and described as follows:

All Internet Service Providers ("ISPs") in the United States of
America who have subscribers who have downloaded or
installed America Online Version 5.0, or may ill the future
download or install America Online Version ~.O, onto their
personal computers.

20. Excluded from the Class are the Defendant in this action, any entity in which

Defendant has a controlling interest, officers, directors of Defendant and the legal

representatives, heirs, successors and assigns of Defendant.

- 7 -
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21. The members of the Class are so numerous that joinder of all member:s is

impracticable. While the exact Dumber of Class members is unknown to Plaintiff a.t tbis

time, there aro approximately seven thousand ISPs In the United States. Of AOL's 22

million subscribers, approxImately 8% or 1.8 million also subscnbe to other ISPs. Thus,

Plaintiff believes that there are at least thousands of ISPs who have been or will be damaged

as a result of AOL's actions.

22. Plaintiff's claims are tYpical of the claims of the members of the Class as

Plaintiff sustained damages arising out of AOL's attempted monopolization, unfair

competition, unfair or deceptive trade practi~s, wrongful interference with existing or

prospective contractual relations, and violations of 18 U.S ,C. §1030 and 18 U.S.C. §270L

23. Plaintiff will fairly and adequately protect the interests of the members of the

Class and has retained counsel competent and. experienced in class action litigation.

24. The class action device is superior to other available methods for the fair and

efficient adjudication of this controversy since joinder of all members of the Class is

impracticable. Furthermore, because the damages suffered by individual Class members may

be relatively small, the expense of an individual action makes it impossible for. the Class

members to individually address tbe wrongs done to them. There will be no difficulty in the

management of tlUs action as a class action.

25. Common questions of law and fact exist as to all members of the Class and

predominate over any questions solely affecting individual members of the Class. Among

these questions of law and fact common to the Class are:

a. Whether AOL attempted to monopolize the Internet Service Market in

- 8 -
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violation of 15 U.S.C. §2;

b. Whether AOL a,ttempted to eliminate competition in the Internet

Service Mark.et in violation of 15 U .S.C. §14;

c. Whether AOL violated 18 U.S.C. §1030, the Computer Fraud and

Abuse Act of 1986, and whether Plaintiff and the Class were damaged by fl~asoJl of such

viQlations;

d. Whether AOL engaged in unfair competition with the Plaintiff aJJd the

Class in violation of common law and various state statutes which. prohibit unfair methods of

competition;

e. Whether AOL engaged in unfair or deceptive acts or practices in trade

or commerce in violation of various state statutes which prohibit such conduct;

f. Whether AOL interfered with Plaintiff's and the Class' existing and

prospective contractual relationships with their subscribers;

g. Whether Plaintiff and the members of the Class have sustained

damages, and if so, what is the proper remedy for those damages; and

h. Whether the Plaintiff and the Class are entitled to injunctive relief.

COUNT I

(Attempted Monopolization of Internet Service Market
in VioJation of 15 U.S.C. §2)

26. Individual and Representative Plaintiff, on behalf of itself and the Class.

realleges, as if fully set forth, each and every prior allegation contained herein and further

- 9 ~
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alleges, as follows, a.gainst Defendant:

27. Through its unfair and deceptive marketing practices AOL has attempted to

monopolize the Internet Service Market in violation of 15 U.S.C. §2 (the Sher.man Act).

There is no legitimate business justification or purpose for AOL's conduct. AOL failed to

use the least restrictive means for achieving its business objections.

28. On infonnation and belief, AOL intended to achieve monopoly power in the

Intemet Service Market.

29. Plaintiff and the Class have been damaged as a direct and proximate result of

AOL's attempted monopolization of the Internet Service Market and other predatory acts

and practices as alleged above, in an amount to be determined at trial.

COUNTU

(Attempt to Eliminate Competition
in Violation of 15 U.S.C. §14)

30. Individual and Representative Plaintiff, on behalf of itself and the Class,

realleges, as if fully set forth, each and every prior allegation contained herein and further

alLeges. as follows, against Defendant;

31. Through the conduct alleged above, AOL bas attempted to elhninate

competition in the Internet Service Market. There is no legitimate business justificatiOn for

the features of AOL 5.0 which cause it to interfere with subscribers' ability to access other

ISPs' services, including those offered by Plaintiff and the Class. AOL failed to use the least

restrk'tive means for achieving its business objectives.

• 10 ..
f8(l!-up/l:alaxy.cmp



P.23
JC -1 :::-2000 88; ~Ei

32. AOL's distribution of its version 5.0 results in (1) modifications to the

system's communications configuration and settings such as to interfere with Plaintiff's and

the Class' subscribers' ability to we are access their software and services; (2) the inability

of subscribers to connect to Plaintiffs or the Class' services; (3) the inability to run nOIl

AOL e-mail programs. or connect to local networks offered by Plaintiff and the Class; and

(4) the inability of subscribers who install or download AOL ".0 to restore their computers'

communicatiollS configurations, so that Plaintiff's and the Class' internet access services

could be used.

33. The above conduct of Defendant resulted in and was designed~ to substantially

lessen competition in the Internet Service Market.

34. As a direct and proxillt.ate result of the anti-competitive acts and practices

alleged a.bove, competition in the Internet Service Market was substantially h~$sened and was

put at significant risk of bemgsubstantially lessened. and Plaintiff a:ad the Class have been

damaged in their businesses, in an amount to be determined at trial.

COUNTm

(Violation of 18 U.S.C. §1030)

35. Individual and Representative Plaintiff. on behalf .of itself and the Class,

realleges, as if fully set forth, each and every prior allegation contained herein. and further

alleies, as follows, against Defendant:

36. The personal computers operated by the subscribers of Plaintiff and the Class

arc "protected computers· within the meaning of 18 U.S.C. §1030(e)(2} in that they are used

·11·
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in interstate or foreign commerce or communication. Subscribers use their computers to

access internet and web sites in other states or countries and to send and receive ema.i1 to and

from other states and countries.

37. Defendant has knowingly and with intent to defrau.c1 tile Plaintiff's and Class'

subscribers. accessed their personal computers without authoriZation, or eXt:eeded authorized

access, and obtained a thing of value. to wit, the subscribers' custom and trade, In violation

of 18 U.S.C. §1030(a)(4).

38. Defendant has knowingly caused the transmission of a program, infonnation.

code, or command, and as a result of such conduct, intentionally caused damage without

authorization. to the computers of Plaintiff's and. the Class' subscribers, in violation of 18

U.S.C. §1030(a)(5)(A).

39. Defendant has intentionally accessed the computers of Plaintiffs I and the Class'

SUbscribers, without authorization, and as a result of such conduct j caused damage, in

violation of 18 U,S.C. §1030(a)(5)(B) and (C).

40. Such damage included the un.oecessary and injurious deletion and modification

of essential system files and modification of communications configurations and settings~

such that the operating systems were rendered unstable and prone to systems failure

impairing and/Qr completely blocking the ability to ron Plaintiff's and the Class' software and

connect to Plaintiff's and the Class' internet services.

41. Plaintiff and the Class have suffered damages and losses by reason of

Defendant's violations of 18 U,S.C. §l030. as set forth above, in an amount to be

determined at trial.
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COUNT IV

(Violation of 18 U.S.C. §2701)

42, ludividual and Representative Plaintiff, on behalf of itself and the Class,

realleges, as if fully set forth, each and every prior allegation contained herein and further

alleges, as follows, against Defendant:

43. Through the distribution of AOL 5.0 Defendant has intention,111y accessed

without authorization or in excess of its authorization the computer systems of Plaintiff's and

tbe Class' subscribers and thereby prevented authorized access to their electromc

communications in violation of 18 U .S.C. §2701.

44. Plaineiff and the Class are entitled to equitable relief and aetua.l damages of no

less than $1000 for each class member, pluS punitive damages, costs and reasonable

attorneys fees pUISlla1lt to 18 U.S.C. §2707.

COUNT V

(Unfair Methods of CQmpetttlon and Unfair or Deceptive Business Practices
in 'flolation of M.G.L. c.93A ill and Other Deceptive Trade Statutes)

45. Individual and Represenmtive Plaintiff, on behalf of itself and the Class.

reaUeges, as if fully set forth, each and every prior allegation contained herein. and further

alleges, as follows, against Defendant:

46. Plaintiff, the Class and Defendant are all engaged in trade or commerce.

47. AOL's conduct, misrepresentations and omissions constitute unfair methods of

competitiOIl and unfair or deceptive acts or practices in trade or commerce in violation of

laoJ-isp/galaxy.cmp
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Massachusetts General laws, Chapter 9'3A. §2, and the similar unfair or deceptive trade

practices statutes of other states.

48. Plaintiff and the Class have suffered a loss of money ot prope,ny as a result of

AOL's use or employment of unfair methods of competition and unfair or deceptive acts or

practices in trade or commerce and are therefore entitled to treble their actual damages and

reasonable attomeys fees and costs pursuant to Massachusetts General Laws, Chapter 93A,

§11, and similat relief including multiple or exemplary damaies under the unfair or

deceptive trade practices statutes of other states.

COUNT VI

(Tortious Interference With Existing and Prospective
Contractual Relationships)

49. Individual and Representative Plaintiff, on behalf of itself and the Class,

realleges, as if fully set forth, each and every prior allegation contained herein and funher

alleges, a8 follows l agaiost Defendant:

50. AOL tortiously interfered with the existing and prospective contractual

relationships of Plaintiff and the Class in making it virtually impossible for their existing and

prospective subscribers to access and utilize their services.

51. As a result, Phlintiff and the Class have been damaged.

- 14 ~
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays that:

1. The Court adjudge and decree that the Plaintiff is a fair and adequate

representative of the Class, as defined above. and that notice of this action be iiven to the

class in the most effective practicable manner;

2. The Court enter judgement for the Plaintiff and the Class;

3. Plaintiff and the Class recover for compensatory damages, multiple qamages,

exemplary damages and punitive damages. together with the costs of suit, including

reasonable attorneys' fees;

4. The Defendant be perpetually enjoined and restrained from in any manner.

directly or indirectly, marketing and distributing Version 5.0;

5. The Defendant be perpetually enjoined and restrained from in any manner,

directly or indirectly, marketing and distributing any software which interferes with

Plaintiff's and the Class's relationships with their subscribers;

6. The Court grant such other, funher and different relief as the Court deems just

and proper.

.JURY DEMAND

Plaintiff, on behalf of itself and all others similarly situated, hereby demands a trial

by jury on all issues so triable as a matter of right.
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DATED: Apri13,2ooo

Of Counsel;

Hal K. Levitte
Law Offices of Hal K. Levitte
45 School Street
Bost~ MA 02108
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~K G. Gilman (BOO #1927(0)
4

ouglas M. Brooks (BOO #058850)
Daniel n t Angelo (BBO #630321)
GILMAN AND PASTOR, LLP
One Boston Pl3.ce, 28th Floor
Boston, MA 02108
Tel (617) 589~37S0

Fax (617) 589-3749

• 16 -

P.28


